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Any motion must be filed with the office that eriginally decided vour case along with 5 fee of $110 a5 reguired under §
C.F.R. 1457
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DISCUSSION: The employment-based preference visa petition wag
denied by the Director, Nebrasgka Service Center, and is now before
the Asgoclate Commiggioner for Examinations on appeal. The appeal
will be sustained.

The petitioner 1s a long term care facility. 1t geeks to employ
the beneficiary permanently Iin the United States as a registered
nurse. Ag regquired by statute, the petition was accompanied by an
individual labor certification from the Department of Labor. The
director determined the petitioner had not egtablished its
financial ability to pay the beneficiary’'s proffered wage asg of the
petition’s priority date.

On appeal, counsgel submits a brief and additional evidence.

Section 203 (b} (3) (&) (1) of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1153(b) {3){a}) (1), provides for the granting of
preference classification to gualified immigrantg whoe are capable,
at the time of petitioning for c¢lassification under this paragraph,
of performing skilled labor {(reguiring at least two yearsg tralining
or experlience), nct of a Lemporary or seasonal nature, for which
qualified workerg are not availlable in the United States.

8 C.F.R. 204.5(g) {2) statesg in pertinent part:

Apilicy of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant
which regquires an offer of employment muist be accompanied
by evidence that the prospective United 8States emplover
has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the
priocrity date 1is esgtablished and continulng until the
beneficiary obtains lawful permanent regidence. Evidence
of this ability shall be either in the form of copies of
annual reportg, federal tax returns, or audited financial
statements.

Eligibility in this matter hinges on the petitioner’s ability to
pay the wage offered as of the petiticon’'s priority date, which is
the date the reguest for labor certification was accepted for
procesgging by any office within the employment aystem of the
Department of Labor. Matter of Wing’s Tes House, 16 I&N Dec. 158
{(Act. Reg. Comm. 19877). Here, the petition’s priority date is
October 17, 2001. The beneficiary’s galary as stated on the labor
certification ig $16.00 per hour or $33,280.00 per annum.

Initially, counsel sgubmitted insufficient evidence of the
petitioner’s ability to pay the wage offered. On December 4, 2001,
the director reguested additional evidence of the petitioner’s
ability to pay the proffered wage.
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In regponse, coungel submitted & copy of the petitioner’s
prospectus dated December 6, 2001 which gtated that:

We are furnishing this prospectus to the shareholders of
Senior Housging Properties Trust and HRPT Properties
Trugt, =ach a Marvliand real egtate investment trust. We
are currently a 100% owned gubgidiary of Senior Housing.
Senior Houging will distribute substantially all of our
cutstanding common shares as a specilal distribution to
itg ghareholders.

The director determined that the evidence did neot establish that
the petitioner had the ablility to pay the proffered wage and denied
the petition accordingly. The director noted that no evidence of
any affiliation between Senior Housing Properties Trust and Five
Star Quality Care Inc. had been gubmitted.

On appeal, counsgel submits evidence that Senior Housing Property
Trust is the landlord of the property that Five Star Quality Care,
Inc. rents. Counsel ZfZurther sgubmits a letter from the Chief
Financial Officer which states that the petitioner employvs over
6,500 employees and that "on a pro forma basgis, for the year 2001
Five Star generated $520 million revenue of which 870 million was
palid towards rent to Senior Housing Properties Trust and the
remaining $450 million was uged towards operation of the facilities
to include payment of employeeg.”

The regulations at 8 C.F.R. 204.5(g) (2) state, in pertinent part,
that in a case where the progpective United States emplover emplovs
100 or more workerg, the director mey accept a statement from a
financial officer of the organization which establishes Lhe
prospective employver’s ability to pay the proffered wage. In this
cage, the petitioner has gubmitted a letter asserting that it has
mere than 100 employees and that it is financially viable.

The record deoes not contain any dercgatory evidence which would
persuade the Service to doubt the credibility of the information
contained in the letter from the financial officer or the
gupperting documentation. Therefore, the petiticner |has
demonstrated its financial ability to pay the beneficiary’s salary
as of the petition’s f£iling date.

The burden of proof in these proceedings rests solely with the
petiticner. Section 291 of the aAct, 8 U.§.C. 1361. Eere, the
petitioner has met that burden,

ORDER: The appeal is sustained.



